UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re:
BKY 99- 42865

REYNOLD MATTSON and

PATRI CI A MATTSCN, ORDER DENYI NG CONFI RVATI ON
AND DI SM SSI NG CASE

Debt or s.

At M nneapolis, Mnnesota, Novenber 29, 1999.

The above-entitled matter cane on for hearing before the
under si gned on August 26, 1999, with post-trial briefing
thereafter, on an objection to confirmation of Debtors’ Third
Modi fi ed Chapter 13 plan and notion to dism ss or convert brought
by creditors Storny Harnon, Andrea Harnon, Sandra Harnon, and
Farha Beswick (“Cbjecting Creditors”). Tom Johnson appeared on
behal f of the Trustee; Thomas M || er appeared on behalf of the
Debtors; and Melissa Hortman and Gregory Luce appeared on behal f
of the bjecting Creditors. Having heard and considered the
evi dence, the argunents, and the briefs, along with the
affidavits filed in support thereof, | nmake the follow ng:?

FI NDI NGS OF FACT

1. The Objecting Creditors are African Americans, a nother

and her three young children. They are a |low incone famly,

'n addition to the testinony and exhibits offered at the hearing
on August 26, 1999, the parties stipulated that the record would
i ncl ude papers filed in connection with the earlier schedul ed
notion to dismss or convert filed on July 26, 1999.



surviving through governnent assistance. The nother, Storny, is
di sabl ed, suffering fromnental and enotional problenms. The
(bjecting Creditors fornerly lived in a rental unit owned by the
Debt or s.

2. The Debtors are a couple, aged 59 and 62. Their main
occupation is as landlords for rental properties in the Twn
Cities area.

3. According to their anmended Schedul e J, the Debtors’
personal and househol d expenses total approximtely $2, 600 per
nont h.

4. The Debtors’ primary source of incone is derived from
six rental properties conprising a total of ten units. They
cater nostly to low inconme tenants such as the Qbjecting
Creditors. The Debtors performall of the managenent functions
t hensel ves, including maintaining the properties and choosing the
tenants. Debtors gross approximately $7,000 per nonth fromthe
rental properties. Based upon quarterly inconme and expense
reports submtted by the Debtors for the First and Second
Quarters of 1999, their expenses related to the rental properties
total al nbst $2,000 per nonth. The Debtors attenpt to increase
their total expenses by including | egal and professional fees
related to litigation with the Objecting Creditors. As this
expense shoul d decline or disappear in the next few nonths,

will not include it in the calculation of the Debtors’ busi ness



expenses. The Debtors further claimthat nore than $15,000 in
repairs, which were deferred because of the expense of
litigation, will be substituted for the declining |legal fees for
at | east one or two quarters. These repairs include replacing
the roof on one unit and fixing the front steps of another.
find these repairs unnecessary, a nere attenpt to artificially
decrease net incone fromthe properties.

5. Each of the Debtors al so engages in part tine work.
M. Mattson sells used autonobiles, which caused himto sustain a
mnimal loss in the First Quarter of 1999. Ms. Mittson sells
Shakl ee Products and earned nore than $1800 per nonth in that
endeavor during the First Quarter of 1999. The Debtors did not
provide the court with information regarding their income from
these enterprises for the Second Quarter of 1999. The Debtors
al so derive a small income fromtheir interest in three parcels
of uni nproved | and.

6. The Objecting Creditors comrenced litigation against

the Debtors on or about Decenber 18, 1996. The conpl ai nt

alleged, inter alia, discrimnation in housing on the basis of
race, gender, disability, and receipt of public assistance;
violations of landlord-tenant |aws; breach of contract; and
intentional infliction of enotional distress. The conplaint was
based on allegations that Debtors, in particular M. Mttson,

engaged in a racially inflanmatory, prurient, and threatening



course of conduct towards the Objecting Creditors. Specifically,
Debtors were alleged to have attenpted for over one year to nake
life mserable for the Objecting Creditors in an effort to force
them out of the rental property after Storny Harnon constantly
conpl ai ned about furnace deficiencies, which she viewed as
dangerous to herself and her famly, and refused to accede to
Debtors' request that she file an application to obtain a new
furnace for Debtors for free. Specifically, the claimwas that
M. Mattson engaged in activities purposely designed to terrify
and threaten Ms. Harnmon and her children with the purpose in mnd
of forcing themto | eave the | eased prem ses. Included were the
follow ng: repeatedly calling them "niggers" and "black bitches;"
entering the apartnent unannounced, at unreasonable tinmes, and in
a threatening manner; breaking down the door of the apartnent
while Storny and her child cowered in the basenent and while M.
Matt son was under a court-inposed restraining order not to get
near her; leering at Ms. Harnon in the privacy of her bedroom as
she dressed; peeking in w ndows; and otherw se taking totally

unr easonabl e and assaultive actions. Storny Harnon cl ai ned t hat
t hese actions caused her pain and fear of potential physical
abuse. One of the nost inflammtory allegations was that M.

Matt son chased the children with a stick while calling them
"niggers.” Ms. Mattson was all eged to have known of, acceded to

and benefitted fromthese actions.



7. The case was tried to a jury on July 23, 24, 25, and
29, and August 1, 4, and 5, 1997. The jury returned a unani nous
verdi ct against both Debtors and for the Qbjecting Creditors on
August 7, 1997, in the anount of $523,191. The jury specifically
found for the Qbjecting Creditors on their clains that both M.
and Ms. Mattson had discrimnated in housing on the basis of
race, disability, gender, and receipt of public assistance;
breach of contract; trespass; breach of the covenant of
habitability; and intentional infliction of enotional distress.
The jury returned, on clear and convincing evidence, a punitive
damages award of $82, 000 based upon a finding of a “deliberate
di sregard for the rights or safety of others,” by both M. and
Ms. Mattson.

8. Fol l owi ng the verdict Debtors have spent nore than two
years doing everything they could to prevent the (Objecting
Creditors fromcollecting on the judgnment while their appeal to
the M nnesota Court of Appeal s was pendi ng.

9. Wthin days after the verdict, the Debtors forned a
corporation called RV Properties, Inc. and transferred to it
each of their rental properties for little or no consideration.
They also transferred a property to their daughter through a quit
cl ai m deed.

10. In the past tw years the Debtors have entered into a

series of transactions through which they borrowed a significant



sum of nmoney to fund a "scorched earth" battle against collection
on the judgment:

a. Again within days of the verdict, on August 18,
1997, Debtors borrowed $72,000 from Marlyn and Marlys Wl bert,
M. Mattson's sister and brother-in-law. A prom ssory note to
the Wl berts in this amunt was secured by a nortgage covering
one of the Debtors’ real properties. Debtors used this noney to
pay off a nortgage on one of their properties and to pay | egal
f ees.

b. At the sanme tine, Debtors borrowed an additi onal
$35, 000 fromthe Wl berts, which was simlarly secured by a
nortgage on certain of their properties. Again they used this
nmoney to pay | egal fees.

C. Ni ne nonths | ater, Debtors signed a prom ssory
note and nortgage in the anmount of $50,000 in favor of the
Wl berts and nortgaged nore of their real properties. Wile the
nortgage refl ected a debt of $50, 000, Debtors now acknow edge
that they actually received only $25,000 of this sum This third
prom ssory note and nortgage was |ater assigned to Clifford
A son, along-tine famly friend.

d. At around the sane tine, Debtors signed another
$50, 000 promi ssory note and nortgage on their real properties in
favor of the Wl berts. The Debtors now admt that they did not

recei ve any value in exchange for this note and nort gage.



e. Finally, in March 1999, approximately two nonths
before they filed for bankruptcy protection, Debtors borrowed yet
anot her $30,000 fromdifford O son and signed a Prom ssory Note
and nortgage on their real properties.

The sum and substance of these activities was that Debtors
now have $162,000 in additional debt, nost, if not all, of which
has been used to prevent the Objecting Creditors fromrecovering
on their judgnent. |In addition, as a result of the two "phantom
nort gages, " Debtors | ooked to be even further in debt and
nortgaged in the anount of $75,000. Wen the "phantom nortgages”
came to light in connection with the bankruptcy case, and while
this notion to dismss was pendi ng, on August 23, 1999, Debtors
filed satisfactions on the "phantom nortgages."”

11. The Debtors allege that as a result of the foregoing
i ndebt edness, they nmake nonthly paynments to O son and the
Wl berts that were not included on their schedules. [In support
of this contention, the Debtors submtted to the court cancel ed
checks nade payable to the Wl berts and A son. However, several
of these checks appear to be altered and back dated. In
addi tion, sone of the checks, representing paynents over several
nmont hs, are nunbered sequentially. Accordingly, the Debtors do
not appear to have nmade regul ar nonthly paynents to these

creditors as they now claim



12. Not only have Debtors borrowed heavily to fund their
def ense, they have repeatedly taken steps in state court to drag
out the appeal process, apparently hoping to "mlKk" the
properties of inconme for as |long as possible. They do not have
sufficient assets to obtain a supersedeas bond. Followi ng entry
of the state court judgnent, Debtors tinely noved for a newtria
or for judgnment notw thstanding the verdict. On August 17, 1998,
after nunerous del ays caused, in part, by the Debtors, the trial
court granted the Debtors’ notion, in part, and reduced the
amount of the verdict to $331,691.00. The court also granted the
bjecting Creditors’ notion for prejudgnment attachnment and the
appoi ntnent of a receiver. |In an effort to reduce the punitive
damages award, Debtors submtted two affidavits to the court
relating to their net worth. The second, which anends the first,
states that the Debtors’ have a net worth of $277,545. 00,
including all of their real property.

13. On Septenber 4, 1998, the date that the receiver was to
assunme control of the Debtors’ rental properties, the Debtors
filed their first Chapter 13 bankruptcy petition. The petition
was inconplete, and on Septenber 22, 1998, the case was di sm ssed
for failure to file schedules. Just prior to this first
bankruptcy filing, Debtors had transferred title to their rental

properties back to thensel ves from RVP Properties, Inc.



14. Debtors quickly filed another Chapter 13 bankruptcy
petition on Cctober 5, 1998. At that tine, the state court had
not yet entered noney judgnment agai nst the Debtors, so the
(bjecting Creditors’ claimremined unsecured. Because, until
j udgment was entered, Debtors would not neet nonetary eligibility
standards for Chapter 13, Debtors sought entry of the judgnent
during the pendency of the bankruptcy despite the existence of
the automatic stay. However, the bankruptcy court ruled that the
Debtors did not qualify for Chapter 13 relief because the
j udgment was not entered as of the date of the bankruptcy filing.
Accordingly, the verdict against the Debtors was unsecured and
exceeded the all owabl e anount of unsecured debt for a Chapter 13
case. The court dism ssed the second bankruptcy on January 7,
1999.

15. During the second bankruptcy, again despite the
automatic stay, the Debtors filed a notice of appeal in the state
court litigation. Although the timng of the appeal created
confusion as to the jurisdiction of the Court of Appeals, that
confusion was ultimately resol ved.

16. Following the dismssal of the second bankruptcy, the
bjecting Creditors attenpted to undertake collecting the
j udgnent. However, they encountered nunerous del ays because the
entry of the judgnent during the pendency of the second

bankruptcy was invalid. After the inposition of a tenporary



restraining order and at |east two hearings before the state
court, judgnent was again entered on May 4, 1999, in the anopunt
of $331, 691. 00.

17. The Objecting Creditors resuned their collection
activities. The Debtors responded by filing the present
bankruptcy case, this their third Chapter 13 petition, on My 26,
1999. Immediately thereafter they filed a notion to amend the
stay to allow themto proceed with their state court appeal
whi ch was grant ed.

18. This is essentially a two-party di spute between the
ojecting Creditors and Debtors. Debtors have m nimal (given
their assets and inconme) unsecured debt owed to a few other
creditors. The claimof the OQobjecting Creditors represents
approxi mately 90% of the unsecured clainms. The Debtors admtted
that, in part, they filed this bankruptcy petition because they
coul d not obtain a supersedeas bond to stop the Objecting
Creditors’ collection activities during the appeal.

19. Debtors' First Chapter 13 Plan in this case proposed to
pay $1,500 per nonth for 60 nonths, to pay the m ninmal tax
priority clains imediately, and to pay the O son and Wl bert
clains according to their terns outside the Plan. The Pl an
proposed to treat the Objecting Creditors' Claimas partially
secured, to the extent it was upheld on appeal, in anmounts

determ ned on appeal. There were no provisions for sale of any

10



of the Debtors' properties to fund the Plan and no paynents were
to be nmade within the Plan to any creditors until the state court
appeal s process was concl uded.

20. The njecting Creditors imredi ately objected to the
Pl an and noved for dismssal, in part arguing that Debtors had
not filed for bankruptcy relief in good faith, that there were
many inaccuracies in Debtors' filed papers and that the Plan did
not neet the best interests of creditors test. |In response,
Debt ors amended their Schedul es and Statenent of Financi al
Affairs, making mnor adjustnents in the same, and providing
further detail with respect to inconme fromtheir various
busi nesses. They also nodified their Plan to provi de enhanced
treatnment to the Objecting Creditors' claim The claimwould be
treated as fully secured, and Debtors agreed to sell their real
properties pursuant to a schedule and order to be determ ned
solely by them

21. Debtors filed a Second Moddified Plan and at the hearing
announced that they would be filing a Third Mdified Plan. These
two plans are basically simlar, with mnor details changed to
respond to the Chapter 13 Trustee's argunents regarding clarity
in wording and adm nistrative difficulties.

22. In their Third Arended Pl an, which is before ne for
confirmation, the Debtors propose to pay to the Trustee $1500 per

month for 60 nonths and to begin a controlled sale of their

11



rental properties. Priority tax clains, which are mnimal in
anmount, will be paid imediately. Debtors will continue making
nmont hl y paynments outside the plan to A son and the Wl berts.
Each of these activities are to take place over a five year tine
frame. Sales efforts for the first property to be sold need not
begin until one year after comrencenent of the case; subsequent
properties nmust be put up for sale at six nonth intervals
thereafter. The Debtors maintain that the conbination of their
mont hly paynments and the liquidation of their rental properties
will allowthe Objecting Creditors to be paid in full at the end
of the five years. During such tinme, however, Debtors would
remain in control and possession of the properties with sole
di scretion as to how to operate them and how to, at what price,
and basically when to |iquidate them

23. The Debtors assert that their plan is best for the
creditors because their rental properties would be very difficult
to sell at this tinme due to the high maintenance costs, including
the deferred mai ntenance. To the contrary, the Objecting
Creditors’ expert testified, and | find, that in light of the
current real estate market, nowis the best tinme to sell. | also
find that there is no need for the extensive repairs Debtors
assert are necessary and that the properties would sell for a
high price in the current real estate market regardl ess of the

need for repairs.

12



24. The hjecting Creditors assert that the flawin the
Plan is that it |eaves Debtors in control of their property and
allows Debtors to pay their secured creditors outside the plan
according to the terns of the various notes they entered into,
while forcing the Cbjecting Creditors to initially receive only a
pro-rata portion of their proposed paynent of $1,500 for 60
months until such tine as Debtors choose to sell the properties.
They assert that |liquidation nowis the only fair alternative and
that Debtors would have little incentive to maintain the
properties over time (because they will lose them. Debtors, on
t he other hand, assert that they have an incentive to maintain
the value of the properties during the five year plan because, if
they do so, they nay be able to retain sone of their assets
foll ow ng the bankruptcy, which are necessary for their
retirenent.

25. The (bjecting Creditors assert that the Debtors’ plan
shoul d not be confirmed for a nunber of reasons, including |ack
of good faith and failure to neet the best interests of creditors
test, and their bankruptcy case should be dism ssed due to the

Debtors’ lack of good faith.?

The bjecting Creditors also initially asserted that the Debtors
had filed fal se and m sl eadi ng schedul es and m ght have been
ineligible for Chapter 13 relief. Neither of these argunments was
pursued during the hearing, and it is clear the Qbjecting
Creditors are resting their case on reprehensible pre-filing
conduct of the Debtors coupled with the "scorched earth"”
activities engaged in by the Debtors once the judgnment was

13



26. On Novenber 23, 1999, the M nnesota Court of Appeals
issued its decision affirmng the trial court in part and
reversing in part. The Court of Appeals left undisturbed the
factual findings of the trial court and held that such facts
supported a finding of racial discrimnation in housing. The
Court went on to hold that the facts did not support a finding of
housi ng di scrim nation based on gender, disability, or receipt of
public assistance or a finding of intentional infliction of
enotional distress. Accordingly, the Court reduced the danages
award to $79,681. It further elimnated the punitive damages
award based on the failure of the Objecting Creditors to foll ow
t he proper procedure.

CONCLUSI ONS OF LAW

There are two instances in a Chapter 13 case when good faith
beconmes an issue. First, Bankruptcy Code § 1307(c) provides that
the court may dism ss a case or convert it for cause. 11 U S C
8 1307(c) (1994). Nurmerous courts have held that filing a
Chapter 13 petition in bad faith is cause for conversion or

di sm ssal under 8§ 1307(c). E.g., Mlitor v. Eidson (ln re

Mlitor), 76 F.3d 218, 220 (8th Cr. 1996); In re Buchanan, 225

B.R 672, 673 (Bankr. D. Mnn. 1998). Second, Bankruptcy Code §

1325(a)(3) provides that, in order to be confirmed, a Chapter 13

ent er ed.
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pl an nmust be proposed in good faith and not by any neans
forbidden by law. 11 U.S.C. § 1325(a)(3).

The Objecting Creditors in this case assert that the Debtors
have acted in bad faith in both respects. However, the
di fference between good faith in filing a case and good faith in
proposing a plan is nomnal, and the evidence of each may be
properly considered together. Buchanan, 225 B.R at 673; In re
Bel den, 144 B.R 1010, 1019 (Bankr. D. Mnn. 1992). |Indeed, the
Eighth Grcuit has articulated the sane standard for finding bad

faith in both instances. Conpare Mlitor, 76 F.3d at 220-21 with

Handeen v. LeMaire (In re LeMaire), 898 F.2d 1346, 1349 (8th Cr

1990). The only distinction between the two nay be in the burden
of proof. Under 8 1307(c), the objecting creditor bears the
burden of proof, while under 8§ 1325(a)(3), the debtor bears the

burden. |In re Love, 957 F.2d 1350, 1355 (7th Cr. 1992).

In the Eighth Crcuit and in this District, the standard for
determ ning bad faith has undergone substantial adjustnent. The

first case, United States v. Estus (ln re Estus), 695 F.2d 311

(8th Cr. 1982), held that, after weighing all of the facts and
circunstances, the proper inquiry is whether the plan constitutes
an abuse of the provisions, purpose or spirit of Chapter 13. I|d.
at 316. The court outlined several non-exclusive factors to
consi der when nmaking the determ nation. Mny of these factors

addressed the debtor’s ability to pay and whet her the plan

15



proposed a fair economc treatnent of creditors. 1d. at 317; see
Buchanan, 225 B.R at 674. The remaining factors considered the
debtor’s integrity in the bankruptcy process. Estus, 695 F. 2d at

317; see Buchanan, 225 B.R at 674.

Fol | owi ng anendnent to the Code in 1984, the requirenents
for confirmng a Chapter 13 plan changed, subsum ng many of the

econom c factors outlined in Estus. Educati on Assi st ance Corp.

v. Zellner, 827 F.2d 1222, 1227 (8th Cr. 1987). This change in
t he Code narrowed the focus of the good faith analysis. [d.
According to the Zellner court, the remaining factors for the
court to consider were (1) whether the debtor has stated his
debts and expenses accurately; (2) whether he has nade any
fraudul ent m srepresentations to m slead the bankruptcy court;
and (3) whether he has unfairly mani pul ated the Bankruptcy Code.
Id.

Following Zellner, the Eighth Crcuit decided LeMaire, which
clarified the changes to the good faith test. LeMiire found that
the totality of the circunstances test first announced in Estus
remai ned the proper standard for the good faith inquiry.

LeMaire, 898 F.2d at 1349. The court specifically focused on the
type of debt sought to be discharged, whether the debt is non-

di schargeable in Chapter 7, and the debtor’s notivation and
sincerity in seeking Chapter 13 relief. 1d. Wen |looking to the

di schargeability of the debt, the court recognized that a Chapter

16



13 plan may be confirned despite even the nbst egregi ous pre-
filing conduct where other factors suggest that the plan
neverthel ess represents a good faith effort by the debtor to
satisfy his creditors’ clainms. |1d. at 1352. However, the court
further noted that while pre-filing conduct is not determ native
of the good faith issue, it is nevertheless relevant. |d.

The final Eighth Crcuit case on this subject was Noreen v.

Slattengren, 974 F.2d 75 (8th Gr. 1992). In that case, the

court found an abuse of the provisions, purpose, and spirit of
t he Bankruptcy Code where a major portion of the clains arose out
of pre-petition wongful conduct and the debtor proposed only a
m ni mal repaynent. The Debtor had filed the bankruptcy petition
only 11 days before trial in a civil suit in anticipation of a
damage award and proposed a neager repaynent plan, which was
increased only in response to an objection. |1d.

There are a nunber of cases in this District interpreting
the Eighth Grcuit’s decisions on this subject. These cases
suggest the inportance of determning the debtor’s purpose in

filing the bankruptcy and proposing the plan. E.g., In re Vance,

49 B.R 973, 976 (Bankr. D. Mnn. 1985) (debtor’s intent was to
di scharge interest and penalties incurred as a result of
breachi ng schol arshi p program “plan cannot be used to thwart the

will of Congress”); In re Breon, 94 B.R 576, 577 (Bankr. D

M nn. 1988) (lack of good faith where debtor’s sol e purpose was

17



to avoi d paying debt to ex-spouse); In re Belden, 144 B.R 1010,

1021 (Bankr. D. Mnn. 1992) (debtor’s inperm ssible notivation in
filing her ninth bankruptcy was to avoid NSP' s attenpt to

di sconnect her utility services); In re Cordes, 147 B.R 498, 503

(Bankr. D. Mnn. 1992) (“Under Zellner and LeMaire the good faith
requi renent focuses on the debtor’s notivation for seeking
Chapter 13 relief; the financial and personal goals he seeks to
acconplish through his case; and his attitude toward the
integrity of the bankruptcy process, as manifested on the face of
his statenents, schedul es, pleadings, and plan.”). Two cases in
this District, after synthesizing the Eighth Crcuit cases, have
summari zed the factors to consider in the good faith anal ysis:

(1) the debtor’s accuracy in stating his debts and expenses; (2)
the debtor’s honesty in the bankruptcy process, including whether
he has attenpted to m slead the court and whet her he has nade any
fraudul ent m srepresentations in the matter of his bankruptcy;

(3) whether the Code is being unfairly manipul ated; (4) the type
of debt sought to be discharged; (5) whether the debt would be
nondi schar geabl e under Chapter 7; and (6) the debtor’s notivation

and sincerity in seeking Chapter 13 relief. 1n re Buchanan, 225

B.R 672, 674 (Bankr. D. Mnn. 1998); Inre Sitarz, 150 B.R 710,

721 (Bankr. D. Mnn. 1993). The bottomline for nost courts,
even those outside of this Circuit, is whether the debtor is

attenpting to thwart his creditors or is maki ng an honest attenpt
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to repay them See also In re Schaitz, 913 F. 2d 452, 453-54

(7th CGr. 1990); Hardin v. Caldwell (In re Caldwell), 895 F.2d

1123, 1126 (6th Gr. 1990); Ger v. Farners State Bank (ln re

Ger), 986 F.2d 1326, 1330 (10th Cr. 1993) (debtor notivated by
desire not to pay creditors rather than inability to pay).

The Debtors’ activities both pre- and post-petition have
exhibited signs of bad faith. The totality of the circunstances
conpels ne to conclude that the Debtors acted in bad faith both
in filing their petition and in proposing their plan. | conme to
this deci sion based on the Debtors' prepetition conduct, which
the M nnesota Court of Appeals found to be racially
di scrimnatory,® coupled with the Debtors' conduct follow ng such
j udgnent, designed at every step of the way to thwart collection
efforts. Mreover, aside fromdealing with this judgnent,
Debtors are not in need of reorganization relief.

First, the Debtors engaged in reprehensible conduct that
anounted to racial discrimnation. The judgnent arising out of

such conduct is, at |east arguably, nondi schargeable in Chapter

®1n this respect, the present case is distinguishable fromthe
case of Bayer v. Hill (In re Bayer), 210 B.R 794 (B.A P. 8th
Cr. 1997). In that case the debtor filed a bankruptcy petition
after a conplaint was filed against himin state court but before
he filed an answer. The B. A P. determned that, in the absence
of an adjudication of culpability, the bankruptcy court nust hold
an evidentiary hearing to determne the truthful ness of the

all egations regarding the debtor’s prepetition conduct. 1d. at
796. Here, the state court has adjudicated the clainms and found
t he Debtors cul pable. Accordingly, | amrelieved of the duty to
make such a determ nation
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7. Accordingly, the type of debt sought to be discharged
indicates bad faith. LeMaire, 898 F.2d at 1352 (“Wile pre-
filing conduct is not determ native of the good faith issue, it
is nevertheless relevant.”). However, the LeMaire court also
notes that even the nost egregious pre-filing conduct is
insufficient onits own to support a finding of bad faith. [d.
| wll, thus, turn to the other actions of the Debtors that
exhi bit bad faith.

The Debtors’ conduct follow ng the verdict against themis

al so inportant to nmy finding of bad faith. See Caldwell, 895

F.2d at 1127 (“Although we consider as a factor what Caldwell did
to incur the judgnent, it is what he has done since the judgnent
to avoid paying it that is nost inportant.”). Every step of the
way the Debtors have consistently attenpted to avoid paying the

j udgnent against them Imediately after the verdict, they
transferred a substantial portion of their assets to a newWy
formed corporation for little or no consideration and quit
claimed property to a relative. Such conduct can only be
described as a thinly veiled attenpt to protect their assets from
the Objecting Creditors. The Debtors then began to file nunerous
nort gages against their real property in favor of their relatives
and a friend. For a substantial portion of these nortgages, the

Debtors received no value in return.
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The Debtors have al so engaged in a uniformpattern of del ay.
After the jury rendered its verdict, the Debtors’ activities, in
part, helped to delay the hearing on the notion for the
appoi ntnment of a receiver and pre-judgenent attachnent for nearly
one year. On the eve of the receiver taking control of their
assets, the Debtors filed their first bankruptcy petition, which
prevented the Objecting Creditors frombeginning to collect on
their judgnent. The timng of the first bankruptcy strongly

suggests that it, too, was filed in bad faith. See Noreen, 974

F.2d at 77; Belden, 144 B.R at 1021.

During the pendency of their second bankruptcy, the Debtors
mani pul ated the bankruptcy code and the automatic stay. See
Zellner, 827 F.2d at 1227 (noting that one factor to consider is
whet her the debtor has unfairly mani pul ated t he Bankruptcy Code).
For instance, while forestalling the Objecting Creditors’
collection efforts, the Debtors sought entry of the judgnent in
viol ation of the automatic stay in order to neet the
qualifications for Chapter 13 relief. They also disregarded the
automatic stay in order to file their notice of appeal.

After the dism ssal of the second bankruptcy, the Objecting
Creditors once again resuned their collection efforts. The
Debtors further mani pul ated the bankruptcy process by argui ng
that the bjecting Creditors could not undertake these activities

because the judgnent, which the Debtors thensel ves sought to
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enter during the second bankruptcy proceeding, was invalid. This
di spute led to another five nonth del ay.

The sum of the activities prior to the filing of the present
bankruptcy causes ne to seriously doubt the Debtors’ notivation

and sincerity in seeking bankruptcy relief. See LeMaire, 898

F.2d at 1349 (stating that the debtor’s notivation and sincerity
in seeking relief is particularly relevant). As the Sixth
Circuit noted in Caldwell, “[r]ather than a good faith effort to
repay this debt, [I] see an unbroken pattern of deceit and
delay.” 895 F.2d at 1127.

Moreover, the Debtors actions in relation to the present
filing also intimate bad faith. They have admtted that at | east
one reason for filing this bankruptcy petition was to avoid the
paynment of a supersedeas bond while the state court case is on
appeal. By doing so they have avoided the Objecting Creditors’
legitimate collection activities without posting the requisite
bond. Several courts have held that using a Chapter 13
bankruptcy in this manner is an inproper notivation and have
di sm ssed the case for bad faith on that ground alone. |In re
Harker, 1996 W. 905910, at *4 (Bankr. S.D. lowa 1996); In re
Roberts, 117 B.R 677, 678 (Bankr. N.D. Ckla. 1990). 1In
addition, nmuch like their first bankruptcy, the Debtors filed
this petition on the eve of the Objecting Creditors successfully

col |l ecting against the judgnent. The convenient timng of the
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filing is another display of bad faith. See Noreen, 974 F.2d at

77, Belden, 144 B.R at 1021. Further, during this bankruptcy
case, they have proposed several plans and have only grudgingly
i nproved the treatnent for the Objecting Creditors when
chal | enged with objections and noti ons.

Finally, |I find that the Debtors did not propose their plan
in good faith. The plan, their third attenpt, proposes that the
Debtors will engage in a sale of their properties over the next
five years. Such a prolonged tine frane once agai n supports the
contention that the Debtors are attenpting to delay the Objecting
Creditors rather than attenpting to pay them G ven the current
state of the real estate market in this area, | find that the
nost advantageous tinme to sell the properties is now. The
(bj ecting Creditors should not be forced to wait for five years
while bearing the risk that the value of the properties wll
decline. | find that the Debtors will have little incentive to
mai ntai n the value of the properties knowi ng that the proceeds
will go to the Objecting Creditors.

In addition, the Debtors’ Third Mdified Plan does not
appear to neet the disposable incone test. The Debtors gross
over $7,000 per nonth fromtheir rental properties. Fromjust
t his business, the Debtors earn approxi mately $84, 000 in gross

revenues each year. Their nonthly business and househol d
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expenses total about $4,600 per nonth, or $55,200 per year.* The
difference | eaves the Debtors wth nonthly di sposabl e i ncone of
$2, 400, or $28,800 annually. In addition, Ms. Mttson nets
approximately $1,800 fromthe Shakl ee sales. This increases

nont hly di sposabl e income to $4,200, or $50,400 annually.® Even
if I include the $15,000 in deferred nmai ntenance clained by the
Debtors, they still have $35,400 in disposable incone for the
year. This | eaves an average of $2,950 in di sposable inconme per
nmonth. The Debtors have only proposed a $1, 500 nont hly paynent
in their latest plan. Because there is an additional $1,450 in
di sposabl e incone not paid into the plan, | find that the Debtors
do not neet the disposable income test of § 1325(b).

The Debtors have attenpted to manipulate this court and the
bankruptcy process, they are attenpting to discharge a debt that
woul d not be dischargeable in a Chapter 7 case, and they do not
have a sincere notivation in seeking Chapter 13 relief.
conclude that the Debtors actions are nore consistent wth an
attenpt to avoid paying the bjecting Creditors than with a

legitimate attenpt at reorgani zation. Based on the totality of

* As noted above, | will not include the Debtors’ |egal expenses
in the cal cul ati on because these expenses should be elimnated in
t he near future.

®> According to the information provided to the court, M.
Mattson’ s used car busi ness does not generate nuch incone and
may, in fact result in a small loss. Accordingly, I wll not
include it in these cal cul ati ons.
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the circunstances, the Debtors did not file their bankruptcy
petition or their plan in good faith. Confirmation of the plan
w |l be denied, and the case will be dism ssed.

The bjecting Creditors also request that the Debtors be
prohi bited from seeking further protection under the Bankruptcy
Code. As | have already found, the Debtors have engaged in a
consistent pattern of activities to frustrate collection of this
j udgnment and mani pul ate the bankruptcy system Based on the bad
faith of the Debtors, | agree that a bar on their future ability

to file a bankruptcy petition is warranted. Jolly v. G eat

Western Bank (Iln re Jolly), 143 B.R 383, 387 (E.D. Va. 1992);

Lerch v. Federal Land Bank, 94 B.R 998, 1001 (N.D. IIl. 1989);

In re McKissie, 103 B.R 189, 193 (Bankr. N.D. Il1. 1989);

Shearson Lehman Hutton Mortgage Co. v. Hundley (ln re Hundl ey),

103 B.R 768, 771 (Bankr. E.D. Va. 1989). 1In order to collect on
their judgnment the Qbjecting Creditors nmust undertake the tinme
consum ng process of |evying and executing on the Debtors’
nonexenpt assets. Failing to prohibit the Debtors fromfuture
bankruptcy filings would give them an open opportunity to
continue to frustrate the bjecting Creditors’ attenpts to
collect. Accordingly, the Debtors will be barred fromfiling
anot her bankruptcy case for nine nonths fromthe date of this
order, August 29, 2000.

ACCORDI N&.Y, | T IS HEREBY ORDERED THAT:
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1. Confirmati on of the Debtors’ Second Modified Chapter 13
Pl an i s DEN ED;

2. The Debtors’ Chapter 13 bankruptcy case is DI SM SSED,

3. The Debtors are barred fromfiling another bankruptcy
case for nine nonths fromthe date of this order, August 29,
2000;

4. Al'l other requests for relief are DEN ED.

Nancy C. Dreher
Uni ted States Bankruptcy Judge
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